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/adults. Effects on deinstitutionalization are emphasized. Benefits of
~“using litigation to secure the.rights of mentally retarded persons
include public awareness, quality assurance standards for
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to‘look'more critically at litigation.and to draw some conclu-
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~deinstitutionalization.

. tegies would suffice or are even preferable.

chlldren and adults.-

~abiliities.

From tne Vantage p01nt of the~early l980's, it is possible

4
sions regarding both the Benefits and costs of bringing in judges
to superintend state mental disabilities systems. 1In addition to
sheddingllight on: the efrlcacy of legal reforﬁ strategies, this ex-
ploratlon also provides a unlque perspective from Wthh to V1ew.

Because lltlgatlon has reached into al-

most_ every corner of the service system, it has brought pany policy

|

issues into strong relief. ‘ | -

\

Further, an'assessment of the efficacy of'litigation;helps to

isolate those instances where litlgation‘maY"be'the only way to
. \ - . . .
and those instances where other stra-

\

bring about desired results,

- The purpose of my paper is to indicate .some of the ways that

litigation can be Viewed'and_to begin’ the dialogue regarding-the

‘role of lltlgatlon in the reform of services for mentally disabled

Speclflcally, I would like to talk about th

follow1ng.' l) the beiiefits of litigation, 2) the COStS’Of lltiga-

tion, and 3) the future of lltlgatlon in the field of mental dis-

< - ; . T
i ! 'f':a .

Litigation: The Benefits

As a general matter, there are two major benefits to the use
_ ; ) o -
of litigation to secure the rightsiof devalued groups——it removes
the‘debate regarding the virtues of improving the lot of'powerf
less minorities from the political arena and places it in the
more insulated forum of the courts, and it reinforces the moral
as opposed to practlcal and expedient aims of the mental dlsabll—

1t1es~dellvery~system.' However, what are the concrete gains?
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First, one of the magor benefits is the illumination of the
problems'and needs of moreAseriously handicapped persons. Because,
"of the severity»of the disabilities "of many of the~plaintiffsAin
broad scale suits -and their virtual invisibility, it is safe to
say that without/the pressure created by litigation, their plight
A might only have been.partially ameliorated.

Even When'suits have notlbeen totally successful many would
argue that the: presen;e ofAlitigation has served as a catalyst for
change., The fact that most ofAthe major ‘suits in the fleld have
notfbeen fully litigated, but have been settled by consent agree-

ment,'underscores the power of litigation to frame issues and to

1nfluence political dec1s10n—making.

BN

[

A . second ariza in Wthh’lltlgathn has resulted in at least
. temporary gains is quality assurance. As a means of protecting
-the rights of individual plaintiffs, many remedies have included"
provisions for individualized habilitation or education plans,
These plans have been a key ingredient in institutional improve- E
ment, deinstitutionalization and right to education caseSY“ﬁThef/
'requirement_for;individualized planning has subsequently been/yﬂA”
included in.rederal statute and regulatione—specificallyAin the
provisions of PL 94-142 and‘the_Title XIX regulations for inter—
mediate careAfacilities for the mentally retarded (ICF/MRs).
Right to treatment suits in particular have reinforced_the
legitimacy of externally—developed'sﬁaffing‘standards for institu-.
’tional settings.- _The inclusion of such standards hasAnot only
_made compllance eas1er to measure, - but it has also given credence
to the assumption that state institutions should be judFed by the

- same profess10nal standards to which communityfbased aﬁd private -

facilities must adhere.
. . /
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/ Purther remedies- that envision s1gn1f1cant delnstltutlonal—

1zatlon ‘in many instances 1nclude rev1ew by the court- app01nted

/compllance offlcer of placement plans. To carry out these~dut1es,

court masters have developed guldellnes for the preparation. of
IHPs and internal crlterla for plan approval
In additlon,;some-masters and monitors are responsible for

monitoring the quality of community living arrangements. In the

Pennhurst case, for example, staff of the Offlce of‘the Spec1al

/A

Master were requlred by the court to monitor the quallty of &1} -
community living arrangements.ln Wthh class members\res1ded._

Some of the monitoring, which is now the responsibility of.the
state , has been exfended to fac1llt1es beyond those serving.

"lass members, and the 1nd1m}dual client monitoring is llkew1se

rapldly expanding beyond the more narrow target group.

Slmllarly, litigation has given the famllles of mentally

. dlsabled persons, a formal role in dec1s1on—mak1ng regardlng place—'

ment of their family members. 1In- Pennhurst the court has requlred

-that families be involved at all stages of the placement process.

In the.Wuori-v. zitnay consent decree in Maine a consumer panel
was established to assist the court in-monitoring compliance. In
other suits, fparent -appeal rights and part1c1patlon in planning
have become routlne.

Third, litigation in many states has provided the external
.pressure required to give reformers within the system the tools to
bring about change..,Some state mental retardation officials have

suggested that,their willingness to enter into consent agreements

was motivated by their desire to further their own programmatic

aims.. -A specific egample is the Wuori case in Maine....In that-

state, the consent agreement was seen by many in the system as a-

®

—



vehicle to accomplish desired?change'and as a means of obtaining

-~

necessary'financial resources . from other state ‘agencies and from

7

the legislature.

l!’l.

.Finally, by torc1ng service systems to respond to the needs
'of new populations or to create alternative services court decrees
o have indirectly compe1led the generation of new programmatic re-
S \ °

'sources and strategies..  For instance, in Pennsylvania, there was )
- \

/real concern among prov1ders that the ex1sting serv1ce system——
which until then hed served more moderately and mildly retarded
'persons——would be unable to cope,Mith the special;needs of Severely
and profoundly retarded persons coming out of Pennhurst' Over

time, however, most of those/iﬁ//lved With the impi>mentation of
the decree would.agree that‘provrders were able to.buiid the"
'capacity to provide appropriate'services.' |

Research on'the progress of former.Pennhurst residents_now o

living inﬂthe community tends to bear out the’fact'that community
based programs have round successful ways of" address1ng the mul—'
~tiple needs. of these individuals. An analySis conducted by Jim
Conroy ané nis colleagues at Temple University’of the character-

istics of matched7comparison groups—Fone group that stayed at

P (
Pennhurst and another group of "twins" that moved to the commun-

ity—-showed.that'over a two year period, those living in commun—“;
ity facilities showed significant growth'in_adaptive hahaviors |
compared‘to those who stayed behind.- |

| ‘By moving’disabled children and adults into the mainstream

" of the public school_classroom and into residential neighborhoods,
litigation mayialso'have helped to improve:attitudes regarding

persons with disabilities, In a survey of the neighbors of



¢
' community liVing arrangements hous1ng former Pennhurst res1dents,

_researchers at the Institute for Survey Research at Temple_

Univers1ty found that, after an increase in negative feeling
b .
. immediately after the reSidence opened community members came. -

to accept the retarded res1dents.’

Tl "~ 'Litigation: The Costs

kY

Now, what are some of the-drawbacks_to litigation?

'gFirst, some litigation -
'fhas.reSuited in a,maﬁor diversion of resources into.institutional
programs. ‘For instance in the‘WilioWbrook litigation,”upwards of =
$100 million has been invested in the institution. Some would
argue that even though this staggering inquion of resources has
.~ resulted in improvements in the faCility, serious defiCits still
remain: ‘ o ~;

This disproportionate allocation of resources points to
another major negative side effect of litigation——the creation
.of a spec1al class of indiViduals who, by‘;irtue of the resources
devoted to their needs, are "worthier" than other. similarly han-

L

. dicapped_individuals in the state..

A further cost of iitigation'is bureaucratic’resistance.”
Because compiex.litigation requires significant restructuring
of bureaucratic practiCe, the ways in which the bureaucracy
uiems such reforms is key to the ultimate success.orjfailure of -
vthe court's intervention. AS state officials become increas-
ingly angry about the'"interference"‘of the courts in policy-

making, .there is a danger that they will also become more

resistant to the directions dictated by decrees--even if such -
s . '\\ ' ' .

directions are: consistent with their goals for the mental dis-=

abiIities system. This seeming perverseness can be explained




- in part by ‘the fact that organizations, like organiSms, resist
change at some level in order to preserve their integrity and
the regularity of their operations. Res1stance is certainly the’

i

course chosen by'the defendants in Pennhurst_—the _only suit in

3

once, but two times.'

At times, this resistance hasleven taken on absomewhat perverse
character. For instance, as placement out of Pennhurst slowed
to a trickle, the Office of Mental Retardation implemented plans
‘in ~other parts of the state to close a 250 bed state facility and
to phase out a large mental retardation unit” at a state hospital

If more and more state bureaucrats show their disdain for

¢

- the court S presence by resisting compliance, the difficulties

'\
that the ]udiCiary has in enforc1ng compliance Will become more

apparent and themoral suaSion that courts have been able to exer-

cise in complex’ suits ‘may be diminished.

&

; " A third\cost is polarization of interests. As discussed
~ earlier,_litigation has-the power to mobilize previously dispar-
iate individuals into political coalitions. In'some cases,-however,
the mobilization efiect" acts to drive wedges in ex1sting coali—
tions and to create’ antagonism and animOSity.
The Pennhurst litigation in particular appears to have
exacerbated tenSions among the parents of/mentally retarded persons

1

in Pennsylvania. Because of the\frank deinstituCionalization,char—
acter of the;remedy, some pro—institutﬂbn parents. felt compelled
‘to "take sides and ultimately formed a separate organization and

became intervenors on the state's side of the litigation, Given,

the ‘community orientation of the Office of Mental Retardation in




Pennsylvania, thlS polarlzation may have occurred in any event
\

but certainly not as quickly nor as. 1ntensely.
_thigation has also activated employee unions in those

states where consent decrees have mandated s1gn1f1cant delnstltu-

l (2]

tionallzatlon. ';n Pennsylvanla, the American Federatlon of State,
County and MunLC1pal Employees (AFSCME) is a signiflcant actor in

'the pollcy arena - surroundlng the mental- retardation system in the

s

state. The 1ntens1ty of AFSCME s act1v1t1es deflnitely-lncreased

" once the communlty—oriented character of the Pennhurst decree

became clear.

The final cost is leglslaclve'backl sh. One of.the major -
constraints_faced by']udges in the en”orcement oflpomplex decreesj
is‘their'lack of power .to reach throuéh the bureaucracy to the
state legislature which is ultimately responsible for providing
funds‘for‘the“reform. h

lhe legislature‘ is'piyotal to the successful impiementation

‘of'consent decrees and court ordero. Durind the l976's; most
legislators were W1lling to be gulded by the. auV1ce ‘of state
program offic1als——many of whom were sympathetlc to the aims of
litlgatlon in their states. However,,as jud1c1al 1nterventlon e

:contlnued’ some leglslatures began to assert their 1ndepéndence.

/
In the Wlllowbrook case, ‘the leglslature refused to_appropriate,

" funding for the Review Panel '
.In Pennsylyania, the state leglslature cut the budget of
the Pennhurst Spec1al Master from $900,000 to i}S ,000 and barred
- the execucive'branch from exceeding the limi 1t had set. In
'”Massachusetts, the Chairman of the.House WaYé/and Means Committee

has formed a speclal committee to assess ?A; impact'ofcthe court's
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intervention and to explore the state department's*management
of the funds proVided by the legislature‘to meet the require-

ments;of the decree.

Whether leglslatlve antlpathy toward the court will be

carried over to non- jud1c1al reforms is not- clear. What is-
1clear is that leglslators are 1ncreas1ngly concerned about an

erOS1on of their prerogatlves as a result of court 1nterventlon

,and arxre more and more w1lllng to do somethlng about it.

'
]

'Litigation; The Future _,///

o

1. Dlmlnlshed Wllllngness to Consent Q : /.
more are going to L-

Of»caseS«brought in the last few years, ,
trlal and consent agreements are more: aggres51vely negotlatﬁd
»by the- defendants. Attorneys general around the country' are in
relatlvely close.communlcatlon-regarding litigation strategies

and . in 1981 several state. attorneys general submltted an amicus

brlef for the .defendants in the Romeo V. onngberg\case. Some

of .the state»officials wholsiqned the brief were from states
where cases had been settled.

| ‘Further, thouéh thelruliné in‘the Supreme ‘Court on Pennhurst,
was'limited.to‘one aspect of the Deﬁelopmentai.Disabilities Act, -
there is some'reason to susbect that federal'courts may be less
willing to érant the sweeping‘relief seen in manymearlier cases.

The Courtis conservative ruling in Romeo--while it did support

1
1
—

the constitutional rights of institutionalized mentally retarded
persons--will almost'certainly send a signal to federal district
courts that judicial intervention to restructure mental disabil-

ities systems will not be upheld.




2. Increasinggfinancial;Pressures/Effect of Austerity
' ' v - , . :
The growing'resistance to federal court intervention is

also strongly influenced by the’ gloomy finanCial/picture emer-

‘ging at the federal level and ‘in several states? As long as.

resources were relatively flex1ble, there - was enough 'play” in

the system to accommodate comprehens1ve consent agreements. As
/ . .
'resources become short, meeting court_requirements may be;accomff
plished at the expense of expansion or improvement in other parts
' o . S ' o

of the system. 4 s \ . // - - . f
Further, those states that have certified a Significant

number of institutio al beds for Title XIX reimbursement may re-

/

s1st court-mandated. deinstitutionalization unless they can be

assured that the Title XIX funds Wlll follow the clients into the'

a

community. In states where there is an aggress1ve ICF/MR program

in the community, this shift may be accomplished with no substan- o

3

tial loss to the state'treasury. However; in states where community
programs are funded primarily with state dollars, deinstitution—

alization may result in a direct loss of federal funding and a

N .
concommitant drain on scarce state funds.

p—y

Reform Straéegies-in the -1980's

For the time being, it is ‘'highly unlikely_that‘there will be
any dramatic break—throughsiin’securing additional constitutional
rights for mentally disabled persons.‘ This,fact,-coupled'with

- the hard realities just described,means‘that litigators. and L
others will have to explore alternétive’strategies. In conclusionyi
I have alfew speculations regardingpossible strategies:

1. 4Reformers may begin to target’suits,on discrete systEmj~'

~ problems, in order to- garner publicity and attention to the issue, -




. :.-10-'-

whxle//;m/ltaneously 1mplement1ng extra—jud1c1al strategles.

«

2, thlgators, glven the uncertaln state of the case
law, may be more likely to pursue rlghts based on hlghly def-,
inite legal rules rather than on more open-ended prov1s1ons.

3, The ch01ce to lltlgate textual or statutory entitle~.
ments -as opposed to the more debatable claims growing out of
constitutional 1nterpretatlon, may lead to nore sults in state

~courts. Slnce‘ma y of tﬁ; major federal statutory programs have
‘now disappeared in the wake of budgetary block grants,'state laws
w1ll become a central source of dlrectlon for the mental dls-

-_abllltles system. @t may also be that lltlgators will use state
courus to pursue morebopen‘ended'entitl ments~based on state

/ PN . -
consitutions." o o S . ‘

3

\

: 4r& The tlme and\resources 1nvolved in brlnglng a case to
trlal and potentlally through the appeaﬁs process are sagnlflcant
Clients or plalntlffs--or ‘their next fr&ends—-may become more
conceﬁned about the rlsks of contlnued lltlgatlon and 1mpat1ent
for solutlons. The result may be groang pressure from plaln-
tiffs for settlement.
- S.r Given. a reduction\in legal services funding and inten—

sified competition for other funding to support litigation, man-
power .in the publlc\lnterest‘law communlty is likely to dlmlnlsh
Thus, recrultment of paraprofess1onals in public law practice may
increase and a dlvers1on of resources to more repetltlve, cllent-
centered tasks, such as representatlon ‘at admlnlstratlve hearings,

‘may result.

Conclusion

‘Litigation is clearly respoAsible for major improvements in




o _ - . a4 e
' i : B S " : che
. of authorative reaffirmation of the.legal theories that under- -
pin public law cases in this area, the pace of broad-based
S : o R
suits brought in this country may slow considerably¢ In-—those

instances where litigation continues to be pressed, warning sig-
1sta ; ! . P

nals such as reluctance to consent and growing legislative
3 Sy ~ — - :

4 resistance should be heedéd, Given these realities;‘now should

Tbe the time .to cbhsolidaté;an&\enforc§~the direéct and indirect
\ N .

gains of p@b}ic law litigation. iThe appea;gﬁé'broad principlesx\
Iﬁade in théjlé?Qts should be followed by concrete and concen-
trated efforts étsimpleﬁénﬁéﬁioh.. The afmamentarium_éf tﬁqse who
continue to séek change, thereforé, cannot be limiﬁed to one tactie,

‘but must include multiple judipial'ana'extra4judicial strategies,




